T.C. Meno. 2000-349

UNI TED STATES TAX COURT

STEPHEN C. LOADHOLT TRUST, DEBRA M LANCE TRUSTEE, ET AL.,‘1
Petitioners v. COMW SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 18158-99L, 18159-99L, Fil ed Novenber 13, 2000.
18521- 99L.

On their 1997 incone tax returns, Ps reported zero tax
l[Tability and clained refunds resulting fromclained i ncone
tax withholding credits. R paid Ps the clainmed refunds but
| ater determ ned that the paynents of refunds were in error,
as Ps had nmade no incone tax paynents for which the
wi thholding credits were clainmed. After R made sunmary
assessnents of the erroneous refunds, Ps requested due
process hearings. After R issued negative determ nation
letters, Ps filed petitions for judicial reviewof Rs
adm nistrative determnations. R filed notions to dismss
for lack of jurisdiction. Held, because the Court |acks
jurisdiction over the underlying tax liabilities that Ris
attenpting to collect, the Court lacks jurisdiction to
review the admnistrative determnations in dispute.

! The followi ng cases are consolidated herewith: Sanuel
Lance, Jr. Trust, docket No. 18159-99L; and Debra M Lance Trust,
docket No. 18521-99L.
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Debra M Lance (trustee), for petitioner in docket No.
18158- 99L.

Sanuel Lance, Jr. (trustee), for petitioner in docket No.
18159- 99L.

Debra M Lance (trustee), for petitioner in docket No.
18521-99L.

J. Craig Young, for respondent.

VEMORANDUM OPI NI ON

THORNTON, Judge: These cases are before the Court on
respondent’s notions to dismss for lack of jurisdiction.? As
di scussed bel ow, we shall grant respondent’s notions.

Unl ess otherw se indicated, section references are to the
I nternal Revenue Code as anended.

Backgr ound

In these consolidated cases, trustees (the trustees) of
three purported trusts (the trusts) petitioned this Court for
redeterm nati ons under section 6330(d). On their Fornms 1041,
U.S. Incone Tax Return for Estates and Trusts, for taxable year
1997, each of the trusts reported incone tax liability of zero

and certain anounts of incone tax wthholding credits, thereby

2 The instant cases involve the sane jurisdictional issue as
Boone Trust v. Comm ssioner, T.C Meno. 2000-350, also decided
t oday.
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resulting in refund clains by each trust. Respondent paid the
clai ned refunds.® Subsequently, respondent determ ned that the
refunds had been erroneously paid because the trusts had not nade
the incone tax paynents for which credits had been cl ai nmed.
Respondent summarily assessed the previously refunded anmounts and
mai | ed notices of tax due with respect thereto.* Respondent
subsequently filed notices of Federal tax liens in connection
wi th the assessnents.

The trustees tinely filed with the Internal Revenue Service
requests for collection due process hearings with regard to the
filings of the notices of Federal tax liens. By notices of
determ nation, respondent’s Appeals officer® infornmed the
trustees that his office had reviewed the proposed collection
actions and had determ ned that they conplied with the applicable
adm ni strative procedures and | egal requirenents. Respondent’s
notices of determnation stated that if the trustees wanted to
di spute the determnations in court, they should file a petition

with the Tax Court. The notices of determ nation further stated:

3 Respondent refunded $80, 870, $76, 426, and $27,605 with
respect to the trusts in docket Nos. 18158-99L, 18159-99L, and
18521-99L, respectively.

4 Each of the collection actions involved herein was
comenced after Jan. 19, 1999. See Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3401(d), 112 Stat. 685, 750 (secs. 6320 and 6330 are effective
with regard to collection actions cormmenced on or after Jan. 19,
1999).

> The sane Appeals officer reviewed each trustee’s case.
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“I'f the court determ nes that you nade your petition to the wong
court, you will have 30 days after such determnation to file
with the correct court.”

The trustees tinely filed petitions for redetermnation with
this Court. Before these cases were consolidated, the trustees
filed identical notions to dismss for lack of jurisdiction on
the ground that, because respondent failed to follow certain
adm ni strative procedures (including conducting an audit with the
trustees’ participation, providing the trustees neetings with the
revenue agent and a supervisor, and issuing 30-day letters and
notices of deficiency), jurisdiction was never conferred upon the
Court. Respondent filed objections to the trustees’ notions in
each case.® The Court denied the trustees’ notions to disniss on
the ground asserted by the trustees.

Subsequently, respondent filed notions to dismss for |ack
of jurisdiction, arguing for the first tinme that the Tax Court
| acks jurisdiction because the tax liabilities in issue were
summarily assessed under the authority of section 6201(a)(3) and
“arose froma nonrebate erroneous refund which could not have
been assessed as a deficiency, or otherw se been subject to the

jurisdiction of this Court under an alternative to assessnent

5 1n his objections to the trustees’ notions to disniss for
| ack of jurisdiction, respondent argued, anong other things, that
the Court had jurisdiction under sec. 6330 “because the taxes
respondent seeks to collect are incone taxes, a tax over which
this Court generally has jurisdiction.”



under section 6201(a)(3).”
On Cctober 2, 2000, a hearing on respondent’s notions was
held at the Court’s trial session in Colunbia, South Carolina.

Di scussi on

The trustees seek judicial review of admnistrative actions
instituted by respondent to recover what respondent alleges were
erroneous refunds paid to the trusts. As described bel ow, the
adm nistrative collection procedures instituted by respondent are
distinct fromthe deficiency procedures upon which this Court’s
jurisdiction is generally predicated.

Section 6201 authorizes and requires the Secretary “to make
the inquiries, determnations, and assessnents of all taxes * * *
i nposed” by the Internal Revenue Code. The assessnent of tax,
which is ordinarily the first step in the collection process, is
acconpl i shed by recording the taxpayer’s liability in the office
of the Secretary. See sec. 6203.

In certain circunstances, pursuant to the general authority
of section 6201, the Conm ssioner can sunmarily (i medi ately)
assess certain anmobunts, including overstatenents on a return or a
claimfor refund of the credit for inconme tax w thhol dings. See
sec. 6201(a)(3).

I n other circunstances, the Conm ssioner cannot assess the
tax until he has foll owed deficiency proceedings. |In particular,

if the Comm ssioner determnes that there is a deficiency in the
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taxpayer’s reported liability with respect to incone taxes,
estate and gift taxes, and certain specified excise taxes, he
general ly cannot assess the tax until a statutorily prescribed
period of time (generally 90 days or, for taxpayers outside the
country, 150 days) after he has issued the taxpayer a notice of
deficiency. See sec. 6213(a). During this tinme, the taxpayer
may file a petition in the Tax Court, and the Comm ssi oner
generally may not assess or collect the tax until the Tax Court’s
deci sion has becone final. See id.

Once the Comm ssioner has assessed the tax, he may institute
adm ni strative collection action. Section 6321 provides that if
any person liable to pay any tax neglects or refuses to pay the
sane after notice and demand, the anount shall be a lien in favor
of the United States upon all property and rights to property,
whet her real or personal, belonging to that person. Section 6323
generally requires the Conm ssioner to file a notice of Federal
tax lien wth the appropriate State office or the |ocal Federal
District Court.

Section 6331(a) provides that if any person liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by |l evy upon property belonging to the taxpayer.

Under section 6331(d) the Secretary nust provide the taxpayer
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with notice, including notice of the adm nistrative appeal s
avail able to the taxpayer, before proceeding with collection by
| evy on the taxpayer’s property.

As enacted in the Internal Revenue Service Restructuring and
Ref orm Act of 1998 (RRA 1998), Pub. L. 105-206, sec. 3401, 112
Stat. 685, 746, sections 6320 (pertaining to liens) and 6330
(pertaining to levies) provide protections for taxpayers in tax
collection matters. Sections 6320 and 6330 are effective with
regard to collection actions conmmenced on or after January 19,
1999. See RRA 1998 sec. 3401(d), 112 Stat. 750.

Section 6320(a)(1l) requires the Conm ssioner to provide
notice to a person described in section 6321 of the filing of a
notice of |ien under section 6323. Section 6320(a)(3) and (b)
provi des that the person described in section 6321 is entitled to
notice of and the opportunity for an adm nistrative review of the
lien in the formof an Appeals Ofice hearing. Section 6330
provides for a simlar hearing where the Comm ssioner has
proposed to levy on the taxpayer’s property. Section 6320(c)
adopts the procedures set forth in section 6330(c), (d), and (e)
governing the issues that may be raised in a hearing and the
means for obtaining judicial review of the matter. See Goza v.

Comm ssioner, 114 T.C 176 (2000).
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Section 6330(d) provides for judicial review of an
adm ni strative determ nation regarding a collection matter as
fol |l ows:
SEC. 6330(d). Proceeding After Hearing.--
(1) Judicial review of determ nation.--The person nmay,
within 30 days of a determ nation under this section, appeal

such determ nati on—-

(A) to the Tax Court (and the Tax Court shall have
jurisdiction to hear such matter); or

(B) if the Tax Court does not have jurisdiction of
the underlying tax liability, to a district court of
the United States.

If a court determ nes that the appeal was to an incorrect

court, a person shall have 30 days after the court

determnation to file such appeal with the correct court.
Interpreting these statutory provisions, we stated in More v.

Comm ssioner, 114 T.C 171, 175 (2000):

Wil e Congress clearly intended for section 6330 to provide
an opportunity for judicial review of collection matters, we
interpret section 6330(d)(1)(A) and (B) together to nean
that Congress did not intend to expand the [Tax] Court’s
jurisdiction beyond the types of taxes that the Court may
normal |y consider. Thus, section 6330(d)(1)(A) and (B)
provides for Tax Court jurisdiction except where the Court
does not normally have jurisdiction over the underlying

liability. [Enphasis added.]
See also vVan Es v. Comm ssioner, 115 T.C. __ (2000).

This Court is a court of Iimted jurisdiction, having only
such jurisdiction as provided by Congress. See sec. 7442; see

al so Estate of Meyer v. Conm ssioner, 84 T.C 560, 562 (1985);

Adans v. Conmm ssioner, 72 T.C. 81, 84 (1979), affd. w thout

publ i shed opinion 688 F.2d 815 (2d Cr. 1982). Wth exceptions
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not germane here, this Court’s jurisdiction is generally limted
to redeterm ning deficiencies in incone taxes, estate and gift
taxes, and certain specified excise taxes that are subject to the
deficiency procedures outlined above. See secs. 6214, 7442; see

al so Estate of Meyer v. Conm ssioner, supra at 562; Judd v.

Conmm ssioner, 74 T.C. 651, 653 (1980).

In the instant cases, respondent is attenpting to coll ect
al | eged erroneous refunds resulting fromthe trusts’ all eged
overstatenments of inconme taxes withheld. The assessnents at
i ssue were not subject to the deficiency procedures but instead
were subject to the summary assessnment procedures of section
6201(a)(3). Under those procedures, overstatenents of wthheld
i ncome taxes are generally treated in the sane manner as
mat hematical or clerical errors appearing on the return, except
that in the case of an assessnent of an overstated credit for
wi t hhol di ng, the taxpayer has no right to request an abatenent.
See secs. 6201(a)(3), 6213(b)(1) and (2). Therefore, sunmary
assessnments with respect to overstatenents of w thheld taxes
provi de the taxpayer no right to petition the Tax Court to

contest the liability. See sec. 6213(b)(1)."

" Sec. 6213(b) (1) provides:

I f the taxpayer is notified that, on account of a

mat hematical or clerical error appearing on the

return, an amount of tax in excess of that shown

on the return is due, and that an assessment of
(continued. . .)
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In sum because we have no jurisdiction over the “underlying
tax liability” within the neaning of section 6330(d)(1)(B), we
have no jurisdiction over the instant petitions for
redeterm nation, and we mnmust grant respondent’s notions to
di sm ss.

Al t hough the trustees cannot pursue their cases in this
Court, they are not without a renmedy. The trustees may seek
judicial reviewin the appropriate District Court of the United
States. See sec. 6330(d)(1)(B)

To reflect the foregoing,

Appropriate orders of

dismssal will be entered.

(...continued)

the tax has been or will be nade on the basis of
what woul d have been the correct amount of tax but
for the mathematical or clerical error, such
notice shall not be considered as a notice of
deficiency * * * and the taxpayer shall have no
right to file a petition with the Tax Court based
on _such notice, nor shall such assessnent or
col |l ection be prohibited by the provisions of
subsection (a) of this section. [Enphasis added.]

As noted above, if the taxpayer so requests, a summary
assessnent relating to a mathematical or clerical error nust be
abated, and any reassessnent nust be nade subject to the
deficiency procedures. See sec. 6213(b)(2). Such abatenent and
reassessnment procedures do not apply, however, to assessnents of
erroneous incone tax prepaynent credits. See sec. 6201(a)(3).



